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Asrp^mpnt 


BETWEEN 

WALSTON  H.  BROWN  and  HERBERT  P.  BROWN, 

parties  of  the  first  part, 

AND 

WESTERN  PACIFIC   RAILWAY   COMPANY, 

party  of  the  second  part* 


3For  ^ubmtaBtnn  to  Arbttratwn  of  a  (Utrtmn  (EonttmttB^. 


Dated  February  25,  1907. 


AN  AGEEEMENT  made  this  25th  day  of  February, 
in  the  year  One  thousand  nine  hundred  and  seven,  be- 
tween Walston  H.  Brown  and  Herbert  P.  Brown, 
co-partners  doing  business  in  the  Borough  of  Manhattan, 
City  of  New  York,  as  bankers  and  brokers  under  the 
name  of  "^V^alston  H.  Brown  &  Brothers"  j(  hereinafter 
called  the  "plaintiffs"),  parties  of  the  first  part,  and 
the  Western  Pacific  Railway  Company,  a  corporation 
existing  under  and  by  virtue  of  the  laws  of  the  Stati^  of 
California  (hereinafter  called  the  "defendant"),  party 
of  the  second  part. 

Whereas,  a  controversy  has  arisen  between  the  plain- 
tiffs and  the  defendant  with  respect  to  a  certain  claim 
for  compensation  or  damages  made  of  and  against  the 
defendant  by  the  plaintiffs  (such  claim  being  the  only 
claim  or  demand  against  defendant  asserted  by  plain- 
tiffs) ,  the  issues  between  the  parties  with  reference  where- 
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to  are  raised  by  the  statement  of  the  plaintififs  hereto  an- 
nexed and  made  a  part  hereof,  marked  "Exhibit  A,"  and 
hereinafter  referred  to  as  the  '^eomphiint,"  and  the  state- 
ment of  the  defendant  In  response  thereto,  hereto  annexed 
and  made  a  part  hereof,  marked  "Exhibit  IV  and  here- 
inafter ealk'd  the  "answer''  (said  comphiint  and  answer, 
to«!:etlier,  beinj»-  hereinafter  caHed  the  "pleadings'')  ;  and 
said  controversy  might  be  made  tlie  subject  of  an  action; 
and 

Whkkkas,  it  has  been  agretnl  between  sai<l  parties  to 
submit  said  controversy  to  arbitration,  i)ursuant  to  Title 
VllI,  of  Chapter  X\'1I,  of  the  Cmle  of  Civil  Procedure 
of  the  State  of  New  York; 

Now,  tiii:ui:f()KE,  we,  the  said  parties  hereto,  hereby 
mutually  covenant  and  agree  to  and  with  each  other 
to  submit  all  and  every  of  the  denuinds,  causes  of  action, 
defenses,  issues,  and  controversies  involvcnl  in  or  concern- 
ing plaintitfs'  said  claim,  the  same  being  stated  in  or 
laisiMl  by  the  aforesaid  ideadings  to  ^lorgan  J.  O'Krien 
and  James  S.  Clarkson  and  N.  AVetmore  llalsey,  as  ar- 
bitratoi's  (  hei-einaftcr  referred  to  as  the  "Arbitrators"), 
A\ho  shall  arbitrate,  judge  and  determine,  and,  subject 
to  the  other  ju'ovisions  hereof,  make  a  mutual,  final  and 
definite  award  of  and  concerning  the  same  an<l  the  whole 
thereof,  and  \\v  <lo  mutually  covenant  and  agree  to  aiKl 
with  <'ach  other  that  the  final  judgment  entered  pursuant 
hereto  shall  in  all  things  by  us  and  each  of  us,  and  the 
executors,  a<lministrators  and  successors  of  us  and  each 
«.'f  us,  be  well  and  faithfully  kept,  ol)serve<l  and  per- 
forme<l  ainl  shall  constitute  a  complete  and  final  adjudi- 
cation of  and  bar  to  said  claim  of  the  plaintitfs  upon 


whatsoever  ground  the  same  may  be  urged ;  provided, 
however,  that  such  award  shall  be  made  in  writing  under 
the  hands  and  seals  of  all  or  of  a  majority  of  the  said 
Arbitrators  or  of  the  Arbitrators  then  acting  hereunder, 
ready  to  be  delivered  to  the  parties  hereto,  or  one  of 
them,  on  or  before  a  day  sixty  (GO)  days  subsequent  to 
the  closing  of  the  proofs  of  the  parties  and  the  final  sub- 
mission of  the  matter  to  the  Arbitrators  for  their  decision. 

The  taking  of  the  oath  required  by  Section  23G9  of 
the  Code  of  Civil  Procedure  of  the  State  of  New  York 
by  said  Arbitrators,  or  any  of  them,  is  hereby  waived. 

Except  as  herein  otherwise  expressly  provided,  the 
proceedings  hereunder,  including  the  amendment  of 
pleadings,  the  taking  of  testimony,  arguments  of  counsel, 
the  form  of  the  Arbitrators'  decision  and  award,  and  all 
other  matters  incident  to  the  presentation,  trial  and  de- 
cision of  said  controversy  shall  be  governed  by  the  same 
rules  as  those  applicable  to  a  civil  action  pending  in  the 
Supreme  Court  of  the  State  of  New  York  in  New  York 
County  and  tried  before  a  referee  to  hear  and  determine 
all  of  the  issues  of  law  and  fact  therein,  and  all  ques- 
tions affecting  the  admission  or  rejection  of  evidence  and 
all  questions  involved  in  the  decision  of  said  controversy 
shall  be  determined  in  accordance  with  the  rules  of  law, 
as  if  said  controversy  were  the  subject  of  a  civil  action 
pending  in  the  Supreme  Court  of  the  State  of  New  York 
in  said  New  York  County;  provided  that  no  amendment 
of  the  complaint  that  shall  introduce  a  new  or  different 
cause  of  action  shall  be  permitted. 

Judgment  of  the  Supreme  Court  of  the  State  of  New 
York  shall  be  rendered  upon  the  award  to  be  made  here- 


under  by  the  Arbitrators  and  such  judgment  shall  be 
entered  in  the  County  of  New  York. 

Any  award  made  hereunder  may  be  vacated  or  modi- 
lied,  not  only  upon  any  of  the  grounds  set  forth  in  Sec- 
lions  2374  and  2375  of  the  Coile  of  Civil  Procedure  of 
llie  State  of  New  York,  l)ut  likewise  upon  any  ground 
J  ]>on  whicli  a  motion  for  a  new  trial  in  a  civil  action 
involving  the  issues  pending  in  the  Supreme  Court 
(kf  the  State  of  New  York  might  be  granted,  and  from 
any  (n-dcr  vacating  an  award  hereunder'  or  from  any 
judgment  entered  upon  any  award  hereunder  or 
!il)on  any  order  ccmfinning,  modifying  or  correcting  any 
such  award,  an  ap])eal  sliall  li(^  to  tlie  sauie  courts  and 
upon  the  same  conditions  as  if  such  appeal  were  taken 
from  a  judgment  enteral  in  New  York  County  in  an 
action  jxMiding  in  tlie  Supreme  Court  of  the  State  of 
New  York,  and  such  or<ler  of  vacation  or  judgment  nmy 
hi"  r(wersed  or  modificMl  upon  any  of  the  groun<ls  and 
loi-  jiny  of  tlie  reasons  and  in  tlie  same  manner  upon 
and  in  which  an  order  granting  a  new  ti-ial  or  a  judg- 
ment iu  a  civil  acti(m  jM'nding  in  said  Supreme  Court 
may  be  reversed  or  m<>difie<l. 

If  any  awar<1  made  h(»reunder  shall  be  vacate<l  on 
any  groun<l  so  that  a  new  trial  of  any  of  the  matters 
at  issue  shall  be  re<|uired,  the  controversy  hen'by  sub- 
mitted to  arbitration  shall,  so  far  as  a  new  trial  thereof 
shall  be  so  re(|nir(Ml,  be  re-submitte<l  to  the  same  Arbi- 
trators hereinabove  named,  i»r  their  successors  appointed 
as  herein  ])rovide<i,  for  a  secouil  hearing  and  determina- 
tion thereof,  <lespite  the  fact  that  the  time  fixed  herein 
for  the  original  <letermination  of  said  controversy  shall 


have  expired,  and  in  that  ease  all  of  the  provisions  hereof 
shall,  so  far  as  applicable,  be  observed  upon  such  second 
hearing  and  determination. 

The  hearings  hereunder  shall  take  place  at  the  office 
of  said  Morgan  J.  O'Brien,  Avho  is  hereby  named  as  the 
President  of  said  Arbitrators,  or  his  successor  as  such 
President,  or  at  such  other  place  (within  or  Avithout 
the  State  of  New  York),  and  at  such  times  as  the  Arbi- 
trators may  by  their  unanimous  order  appoint,  but  only 
upon  five  (5)  days'  notice  in  writing  given  by  the  Presi- 
dent of  the  Arbitrators  to  the  Arbitrators  and  to  the 
counsel  for  the  parties  hereto,  respectively;  provided 
that  a  majority  of  the  Arbitrators  may  adjourn  the  hear- 
ings from  day  to  day,  or  from  time  to  time,  and  with 
intervals  of  more  than  or  less  than  five  (5)  days  between 
hearings,  without  the  giving  of  any  notice,  save  an  an- 
nouncement when  such  adjournment  is  taken. 

The  Arbitrators  may  appoint  a  stenographer  or  sten- 
ographers to  report  the  evidence  and  arguments  of  coun- 
sel and  to  transcribe  the  same.  It  shall  not  be  necessary 
for  any  witness  to  read  over  or  sign  any  transcript  of 
his  testimony,  but  a  complete  statement  and  transcript 
of  all  of  the  proceedings  and  evidence  had  and  taken  here- 
under, certified  to  be  such  by  the  Arbitrators,  or  a  ma- 
jority of  them,  shall  be  attached  to  their  award,  and  shall 
be  conclusively  presumed  to  be  a  correct  statement  of  all 
the  proceedings  so  had  and  evidence  so  taken.  The  com- 
pensation of  the  Arbitrators  shall  be  fixed  by  said  Arbi- 
trators, or  a  majority  of  them,  and  such  compensation, 
together  with  the  expenses  of  the  Arbitrators,  and  the 
charges  of  stenographers  (except  such  part  of  any  thereof 
as  may  have  been  paid  by  the  defeated  party  hereto),  and 


likewise  the  costs  and  disbursements  of  the  successful 
party  hereto,  may  be  taxed  and  judgment  rendered  there- 
for, as  in  a  civil  action  pending  in  the  Supreme  Court  of 
the  State  of  New  York.  The  fees  and  expenses  of  the 
Arbitrators  and  of  the  stenograplier  or  stenographers 
employed  by  tliem  shall  be  paid,  in  the  first  instance,  by 
the  parties  hereto  in  equal  shares,  but  tlie  successful 
party  may  i)ay  the  whole  of  the  fees  and  expenses  of  the 
Arbitrators  and  likewise  tlie  whole  of  the  fees  and  charges 
of  any  stenograplier  or  stenograpliers  employed  hereun- 
der, and  in  such  case  sliail  be  entitled  to  have  the  same 
taxed  as  his  necessary  disbursements  and  to  have  judg- 
ment for  the  entire  amount  or  amounts  so  paid. 

In  event  any  of  said  Arbitrators  shall  resign  or  die  or 
shall  refuse  or  ))e  disabled  or  shall  uni-eascmably  neglect 
to  discliarge  any  of  his  duties  as  Arbitrator,  the  remain- 
ing Arbitrators  or  Arbitrator  may  ap]K)int  a  successor  of 
an}'  such  Arbitrator  from  any  list  of  names  of  qualitied 
persons  submitted  to  them  or  him  as  hereimifter  pro- 
vided or  may  make  such  appointment,  in  the  absolute  dis- 
cretion of  such  remaining  Arbitrators  or  Arbitrator,  if 
no  such  list  shall  be  submitted  within  the  time  hereinafter 
permitted  therefor.  In  any  such  case,  any  substitute  for 
said  James  S,  (Markson  or  any  successor  of  said  (Mark- 
son  shall  be  ajjpointed  from  a  list  of  not  less  than  thr»»e 
names  so  submitted  by  the  plaintilfs  and  any  substitute 
for  said  N.  AN'etmore  Halsey  or  any  successor  of  said 
Ilalsey  shall  be  so  a|>i)oint(Ml  from  a  list  of  not  less  than 
three  names  so  siibiiiilled  by  the  defen<lant,  and  any  sub- 
stitute for  sai<l  .Morgan  J.  O'Ui-ien  or  any  siu'cessor  of 
said  .Morgan  J.  O'lliien  shall  be  a]>pointed  from  a  list  of 
not  less  than   three  names  so  submitted  by  the  parties 


hereto  jointly,  provided  that  in  each  such  case  such  list 
shall  be  submitted  within  seven  (7)  days  after  written  no- 
tice so  to  do  is  given  by  such  remaining  Arbitrators  or  Ar- 
bitrator to  the  party  or  parties  entitled  to  make  such  nom 
inations.  In  case  of  any  such  substitution  of  one  perso*- 
for  another  as  such  Arbitrator,  there  shall  not  be  any 
retaking  or  rehearing  of  the  testimony  given  or  proceed- 
ings had  before  the  appointment  of  such  substitute,  but 
such  substitute  shall  become  acquainted  with  the  same  by 
reading  a  transcript  of  the  stenographer's  minutes  thereof 
and  every  such  rehearing  and  all  such  retaking  of  testi- 
mony is  hereby  expressly  waived. 

In  Witness  Whereof^  Walston  H.  Brown  and  Her- 
bert P.  Brown,,  parties  of  the  first  part,  have  hereunto 
set  their  hands  and  affixed  their  seals,  and  Western 
Pacific  Railway  Company,  party  of  the  second  part, 
has  caused  this  agreement  to  be  signed  by  its  President 
and  its  corporate  seal  to  be  hereunto  affixed,  attested  by 
its  Assistant  Secretary,  as  of  the  day  and  year  herein- 
above first  written. 

Walston  H.  Brown^  [seal] 

Herbert  P.  Brown,  [seal] 

Western  Pacific  Railway  Company, 
By  E.  T.  Jeffeey, 
[corporate  seal  of  railway  CO.]  President. 

Attest: 

L.  R.  Bush^ 

Assistant  Secretary. 


State  op  New  York, 
County  of  New  York,       '  * 

On  this  25tli  day  of  February,  1907,  before  me  came 
personally  Walston  H.  Brown  and  Herbert  P.  Brown,  to 
me  personally  known  and  known  to  me  to  be  the  persons 
described  in  and  who  executed  the  foregoing  instrument 
and  severally  acknowledged  that  they  executed  the  same. 
Joseph  J.  Schmidt^ 

Notary  Public  (No.  208), 

New  York  County,  N.  Y. 

State  of  New  York,  ) 
County  of  New  York,  j 

On  this  28th  day  of  February,  in  the  year  1907,  before 
me  personally  came  Edward  T.  Jeffery  and  L.  R.  Bush, 
to  me  known,  who  being  by  me  severally  duly  sworn,  did 
each  for  himself,  and  not  one  for  the  other,  depose  and  say 
that  he,  the  said  Edward  T.  Jeffery,  resided  in  Chicago, 
Illinois,  and  that  he,  the  said  L.  R.  Bush,  resided  in 
I*assaic,  New  Jersey;  that  they  are,  respectively,  the 
President  and  Assistant  Secretary  of  the  Western  Pacific 
Railway  Company,  the  corporation  described  in  and 
which  executed  the  above  instrument;  that  they  knew 
the  seal  of  said  corporation ;  that  the  seal  affixed  to  said 
instrument  was  such  corporate  seal  and  that  it  was  so 
afiixed  by  order  of  the  Board  of  Directors  of  said  corpor- 
ation and  that  they  signed  their  names  thereto  by  like 
order. 

Gfx)rge  S.  Franklin, 

Notary  Public  (No.  175), 

New  York  County,  N.  Y. 
[seal] 
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Exhibit    "A." 


Walston  H.  Brown  and  Herbert  P. 
Brown, 

Plaintiffs, 

AGAINST 

Western    Pacific    Railway    Com-I 

PANY, 

Defendant. 


Plaintiffs  above  named,  complaining  of  above- 
named  defendant,  by  Dos  Passos  Bros,  and  Philbin, 
Beekman  &  Menken,  their  attorneys,  for  a  first 
cause  of  action  allege  : 

First. — That  the  plaintiffs  are  residents  of  the  State 
of  New  York,  and  that  at  all  times  hereinafter  mentioned, 
they  were  and  still  are  co-partners  engaged  in  carrying 
on  the  business  of  bankers  and  railroad  builders  and  con- 
tractors, doing  business  in  the  City  of  New  York  under 
the  firm  name  and  style  of  Walston  H.  Brown  and  Broth- 
ers. 

Second. — That  the  defendant,  the  Western  Pacific 
Railway  Company,  is  a  foreign  corporation  created  by 
and  organized  and  existing  under  and  pursuant  to  the 
laws  of  the  State  of  California,  having,  among  others,  the 
following  powers  named  and  enumerated  in  its  certificate 
of  incorporation,  to  wit:  To  construct,  purchase,  lease, 
own,  acquire,  operate  and  maintain  lines  of  railroad  with- 
in the  State  of  California,  Nevada  and  Utah,  and  to 
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carry  passengers  and  freight  on  and  over  said  lines  of 
railroad  for  hire,  and  to  construct,  own,  lease,  maintain 
and  operate  lines  of  telegraph  and  telephone  in  connec- 
tion therewith. 

Third. — That  heretofore  and  between  the  month  of 
August,  1904,  and  the  month  of  January,  1905,  at  the 
City  of  New  York,  the  defendant  (•()mi)any  entered  into 
an  agreement  witli  the  i)laintiifs  to  emi)loy  them  and  did 
thereupon  employ  them  to  supervise  tlie  construction  of 
the  line  of  railroad  of  the  defendant  from  the  (Mty  of  San 
Francisco,  in  the  State  of  California,  to  Salt  Lake  City, 
in  the  State  of  Ctalj;  to  assist  the  defendant,  its  ofticers 
and  agents,  in  the  location  of  its  said  line  of  railroad  and 
the  method  of  the  construction  of  the  same,  and  in  the 
selection  of  contractors  to  build  the  said  railroad,  and 
in  the  supervision  ()f  the  preparation  of  the  contracts  to 
be  made  with  such  contractors  by  tlie  i)laintitT  for  the 
construction  of  its  railroad,  and  in  the  various  other 
matters  appertaining  to  the  construction  and  completion 
of  defendant's  said  line  of  railroad;  to  assist  the  defend- 
ant in  the  preparation  of  a  mortgage  to  secure  an  issue 
of  Fifty  million  dollars  of  bonds  to  be  issued  by  the  de- 
fendant for  the  purpose  of  raising  sufllicient  money  to 
accomplish  the  above  mentioned  objects,  and  in  devising 
plans  to  giv(?  said  bonds  a  sul)stantial  value;  and  also 
to  find  and   procui-e  for  the  defendant  a  i)urchaser  or 
purchasers  foi-  the  said  bonds  an<l  to  assist  the  defendant 
in  the  sale  thereof;  it   being  understood  that  the  defend- 
ant slionld   Jiot    be  liable  on   the  said   agreement   in   the 
(!vent  of  its  failure  to  sell  and  dispose  of  the  aforesaid 
bonds. 


n 

Fourth. — That  for  and  in  considoration  of  the  serv- 
ices to  be  rendered  by  the  plaintiffs  to  the  defendant  as 
in  paragraph  Third  of  this  complaint  set  forth  and  al- 
leged, the  defendant  promised  and  agreed  to  pay  to  the 
plaintiffs  a  sum  of  money  equivalent  to  five  j^er  centum  of 
the  cost  of  the  construction  of  the  said  line  of  railroad  of 
the  defendant,  extending  from  the  City  of  San  Francisco, 
in  the  State  of  California,  to  Salt  Lake  City,  in  the  State 
of  Utah,  excluding  the  cost  of  its  terminals. 

Fifth.— That  from  the  said  month  of  August,  1904, 
and  from  the  time  of  the  making  of  the  aforesaid  con- 
tract, the  plaintiffs,  at  the  City  of  New  York  and  in  pur- 
suance and  fulfillment  of  the  said  contract,  rendered  to 
the  defendent  company  the  services  therein  mentioned, 
and  performed  all  the  conditions  on  their  part  to  be  per- 
formed, and  from  the  said  month  of  August,  1904,  and 
from  the  time  of  the  making  of  the  said  contract  until 
the  month  of  August,  1905,  were,  among  other  things, 
constantly  in  consultation  with  the  defendant,  its  officers 
and  agents,  and  in  giving  it  and  them  advice  and  counsel 
with  respect  to  the  location  of  the  said  line  of  railroad 
of  the  defendant ;  the  location,  arrangement  and  construc- 
tion of  its  terminals,  the  method  of  construction  of 
the  said  railroad  and  the  employment  of  engineers 
in  connection  therewith,  and  also  in  the  preparation  and 
form  of  the  mortgage  to  be  executed  by  the  defendant  to 
secure  its  said  issue  of  Fifty  million  dollars  of  first 
mortgage  bonds,  for  the  purpose  of  providing  money  for 
the  above  mentioned  purposes;  and  in  the  preparation 
and  securing  of  traffic  and  other  agreements  with  other 
railroads,  for  the  purpose  of  providing  freight  and  ton- 
nage for  its  railroad,  and  for  the  purchase  of  such  junior 
securities  of  the  defendant  as  might  be  necessary  to  com- 
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plete  and  equip  its  said  line  of  railroad,  in  the  event  of 
the  cost  thereof  exceeding  the  money  to  be  received  by  the 
defendant  from  the  sale  of  its  said  first  mortgage  bonds. 
That  the  plaintiffs  also  found  and  procured  purchas- 
ers for  all  of  the  said  first  mortgage  bonds  of  the  defend- 
ant, amounting  to  Fifty  million  dollars  par  value  thereof 
at  a  price  and  upon  terms  satisfactory  to  the  defendant, 
and  at  the  City  of  New  York  the  defendant  accepted  the 
offer  of  the  said  purchasers  so  procured  by  the  plaintiffs 
and  sold  the  said  bonds  to  the  said  purchasers,  and  in  pur- 
suance of  said  offer  the  defendant,  on  or  about  the  twenty- 
third  day  of  June,  1905,  in  the  City,  County  and  State 
of  New  York,  executed  and,  at  the  said  time  and  place, 
acknowledged  its  certain  mortgage  bearing  date  as  of  the 
first  day  of  September,  1903,  the  said  mortgage  being 
executed  to  the  Bowling  Green  Trust  Company,  a  cor- 
poration organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  and  having  its  office 
in  the  City,  County  and  State  of  New  York,  as  Trustee, 
to  secure  an  issue  of  Fiftj'  million  dollars  of  its  First 
Mortgage  Five  per  cent.  Thirty-year  Gold  Bonds,  which 
said  bonds  were  executed,  issued  and  negotiated  in  the 
City  of  New  York,  and  by  their  terms  expressly  provided 
for  the  payment  of  the  principal  thereof  "at  the  office  or 
agency  of  the  Railway  Company  in  the  City  of  New  York, 
State  of  New  York",  and  also  by  their  terms  expressly 
jirovided  for  the  payment  of  the  interest  coupons  thereon 
''at  its  office  or  agency  in  the  City  of  New  York,  in  the 
State  of  New  York",  or  at  the  office  of  the  Railway  Com- 
pany in  the  City  of  San  Francisco,  in  the  State  of  Cali- 
fornia, which  said  office  or  agency  in  the  City  of  New 
York,  the  defendant  covenanted  to  kt»ep  and  did  keep; 
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that  said  mortgage  was  so  made  and  constituted  a  lien 
upon  certain  personal  pi'o[)ei't.v  including  stocks,  bonds 
and  other  securities,  which  it  was  expressly  provided  in 
said  mortgage  should  be  delivered  to  and  retained  by  the 
Trustee,  the  said  Bowling  Green  Trust  Company,  and 
also  made  and  constituted  a  lien,  ani(mgst  other  things, 
on  all  the  line  of  railroad  then  owned  or  thereafter  to 
be  acquired  or  constructed  by  it;  and  the  defendant  there- 
upon agreed  to  sell  and  did  sell  in  the  City  of  New  York 
all  of  the  said  bonds  to  the  said  purchasers  procured  by 
plaintitfs,  and  that  said  sale  was  effected  through  the 
efforts  of  the  plaintiffs,  and  that  the  purchasers  of  said 
bonds  were  procured  through  the  efforts  of  the  plaintiffs, 
and  that  plaintiffs  have  duly  performed  all  the  conditions 
on  their  part. 

Sixth. — That  since  the  month  of  August,  1905,  the 
defendant  has  not  requested  the  plaintiffs  to  render  it 
any  further  services  in  connection  with  the  construction 
of  its  line  of  railroad,  or  given  it  any  opportunity  to- do 
so,  and  has  refused  to  allow  the  plaintiffs  so  to  do,  al- 
though the  plaintiff's,  at  all  times,  have  been  ready  and 
willing  to  render  such  services  and  to  give  such  advice, 
and  from  time  to  time  have  re(iuested  the  defendant  to 
be  allowed  so  to  do;  and  that  the  defendant  has  refused 
to  allow  the  plaintiffs  to  render  any  further  services 
as  in  said  contract  provided,  and  has  also  refused  to  pay 
the  plaintiff's  any  sums  of  money  for  the  services  ren- 
dered by  them  in  accordance  therewith. 

Plaintiffs  further  allege  that  they  are  still  ready  and 
willing  and  desirous  of  completing  the  said  contract  ac- 
cording to  the  provisions  thex'eof,  in  all  respects,  and  to 
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furnish  all  the  additional  work,  labor  and  services  re- 
quired of  them  in  accordance  with  the  terms  thereof. 

Seventh. — The  plaintiffs  further  allege,  upop  infor- 
mation and  belief,  that  defendant  has  entered  into  a  cer- 
tain contract  or  contracts  with  certain  persons  or  corpo- 
ratiims  to  construct  its  said  line  of  railroad  from  the  City 
of  8an  Francisco,  California,  to  Salt  Lake  Citj^,  Utah, 
for  the  sum  of  forty  million  dollars  or  thereabouts,  and 
that  the  said  persons  or  corporations  are  now  engaged  in 
the  actual  construction  thereof;  and  that  defendant  has 
refused  and  declined  to  consult  plaiutilt's  with  respect  to 
the  execution  of  the  said  contract  or  the  pi'ovisions  there- 
of, or  as  to  the  form  and  sufficiency  thereof,  and  has  rii- 
fused  to  allow  or  permit  the  plaiutilt's  to  supervise  the 
construction  of  said  line  of  railroad  under  the  terms  of 
the  said  contract,  or  in  any  other  manner,  and  has  repu- 
diated the  said  contract  and  has  refused  to  pay  plaintiffs 
the  said  consideration  therein  named,  or  any  part  thereof, 
although  plaintiff's  have  duly  demanded  payment  of  the 
same. 

That  the  plaintiffs  have  been,  at  all  times,  ready  and 
willing  an<l  are  still  ready  and  willing  to  exercise  such 
supervision  and  carry  out  all  the  provisions  of  the  afore- 
said contract  <m  tlu'ir  part  still  to  be  performed,  but  that 
by  reason  of  the  above  mentioned  action  of  the  defendant, 
they  are  unable  and  will  continue  to  be  unable  so  to  do, 
and  by  reason  of  said  acts  of  the  defcuihint,  they  have 
iM'cn  damaged  to  the  extj'ut  of  one  million  dollars,  which 
said  sum  of  money  the  defendant  promised  and  agreed  to 
pay  to  them.  That  said  sum  of  money  is  now  due  and 
owing  to  them  from  the  defendant. 
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And  fob  a  second  and  further  cause  of  action  the 
above-named  plaintiffs^  repeating  the  allegations  in 
Paragraphs  First,   Second  and  Third  of  the  first 

CAUSE  of  action   HEREIN   CONTAINED^  FURTHER  SET  FORTH 
AND  ALLEGE: 

Eighth. — That  from  the  month  of  August,  1904,  and 
from  tlie  date  of  the  making  of  the  said  contract,  and 
until  the  month  of  August,  1905,  at  the  City  of  New  York, 
the  plaintiffs  rendered  to  the  defendant  company,  its 
officers  and  agents,  at  its  and  their  special  instance  and 
request,  their  services  in  giving  to  it  and  them  advice  and 
counsel  with  respect  to  tlie  location  of  the  said  line  of 
railroad  of  the  defendant ;  the  location,  ?rangement  and 
construction  of  its  terminals,  the  method  of  construction 
of  the  said  railroad  and  the  employment  of  engineers  in 
connection  therewith,  and  also  in  the  preparation  and 
form  of  the  mortgage  to  be  executed  by  the  defendant  to 
secure  its  said  issue  of  fifty  million  dollars  of  first  mort- 
gage bonds,  for  the  purpose  of  providing  money  for  the 
above-mentioned  purposes;  and  in  the  preparation  and 
securing  of  traffic  and  other  agreements  with  other  rail- 
roads, for  the  purpose  of  providing  freight  and  tonnage  for 
its  railroad,  and  for  the  purchase  of  such  junior  securi- 
ties of  the  defendant  as  might  be  necessary  to  complete 
and  equip  its  said  line  of  railroad,  in  the  event  of  the  cost 
thereof  exceeding  the  money  to  be  received  by  the  defend- 
ant from  the  sale  of  its  said  first  mortgage  bonds;  and 
in  the  procurement  of  purchasers  for  the  said  first  mort- 
gage bonds  of  the  defendant  amounting  to  fifty  million 
dollars  par  value  thereof,  and  in  placing  and  selling  the 
said  bonds  of  the  defendant  for  and  on  behalf  of  the  de- 
fendant. 
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Ninth. — Plaintiffs  further  allege  that  the  defendant, 
at  the  City  of  New  York,  accepted  the  offer  of  the  said 
purchasers  so  procured  by  the  plaintiffs  and  sold  the  said 
bonds  to  the  said  purchasers,  and  in  pursuance  of  said 
offer  the  defendant,  on  or  about  the  twenty-third  day  of 
June,  1905,  in  the  City,  rounty  and  State  of  New  York, 
executed  and,  at  the  said  time  and  place,  acknowledged 
its  certain  mortgage  bearing  date  as  of  the  first  day  of 
September,  1903,  the  said  mortgage  luMug  executed  to  the 
Bowling  (ireen  Trust  Company,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  New  York,  and  having  its  office  in  the  City,  County 
and  State  of  New  York,  as  Trustee,  to  secure  an  issue  of 
fifty  million  dollars  of  its  First  Mortgage  Five  Per  Cent. 
Thirty- Year  Gold  lionds,  which  said  bonds  were  executed, 
issued  and  negotiated  in  the  City  of  New  York,  and  by 
their  terms  expressly  ]U'ovi<led  for  the  payment  of  the 
principal  thcnMjf  "at  the  uflice  or  agency  of  the  Railway 
Cc^mpany  in  the  City  of  New  York,  State  of  New  York," 
and  also  by  their  terms  expressly  provided  for  the  pay- 
ment of  tin*  interest  ccmjunis  thei'con  "at  its  office  or 
agency  in  the  City  of  New  York,  in  the  State  of  New 
York,"  or  at  the  office  of  the  Railway  Company  in  the 
City  of  San  Francis<'o,  in  the  State  of  California,  which 
said  office  or  agency  in  the  City  of  New  York  th(i  defend- 
ant covenanted  to  keej)  and  di<l  k<'ep;  that  said  mortgage 
was  so  made  and  c(mstitut<'d  a  li<Mi  u|)on  certain  iK»rs<mal 
property  in<Iuding  stocks,  bonds  and  other  s<'curities, 
whirh  it  was  exj)r(*ssly  provided  in  said  morlgag*'  should 
1m*  delivered  to  and  retained  by  I  he  Trusle(",  the  said  Howl- 
ing (Jreen  Trust  Company,  and  also  made  and  constituted 
a  lien,  amongst  other  things,  on  all  the  Hue  of  railroad 
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then  owned  or  thereafter  to  be  acquired  or  constructed 
by  it;  and  the  defendant  thereupon  agreed  to  sell  and  did 
sell  in  the  City  of  New  York  all  of  the  said  bonds  to  the 
said  jjurehasers  procured  by  plaintiffs,  and  that  said  sale 
was  effected  through  the  services  and  efforts  of  the  plain- 
tiffs, and  that  the  purchasers  of  said  bonds  were  pro- 
cured through  the  services  and  efforts  of  the  plaintiff's, 
and  that  plaintiffs  have  duly  performed  all  the  conditions 
on  their  part. 

Tenth. — That  since  the  month  of  August,  1905,  the 
defendant  has  not  called  (m  the  plaintiffs  or  given  the 
plaintiffs  any  opportunity  to  render  it  any  further  serv- 
railroad,  and  has  wholly  refused  to  allow  the  plaintiffs 
ices  in  connection  with  the  construction  of  its  line  of 
to  render  it  any  further  services  or  to  pay  plaintiff's  their 
commissions  and  compensation  then  due  and  owing  for 
the  services  rendered  by  them  as  aforesaid,  to  the  great 
loss  and  damage  of  the  plaintiff's  in  the  sum  of  one  mil- 
lion dollars. 

Eleventh. — That  the  said  services  rendered  to  the 
defendant  company  by  the  plaintiffs  as  aforesaid,  were  of 
the  value  and  were  reasonably  worth  the  sum  of  one  mil- 
lion dollars,  which  said  sum  became  due  and  payable  to 
plaintiffs  on  or  before  the  first  day  of  November,  1905. 

Twelfth. — That  the  said  defendant  company  has  not 
paid  said  sum  of  one  million  dollars,  or  any  part  thereof, 
although  payment  thereof  has  been  duly  demanded. 

Wherefore  plaintiffs  demand  judgment  against  the  de- 
fendant by  reason  of  the  matters  heretofore  alleged  in  this 
their  complaint  upon  their  first  cause  of  action,  in  the 
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sum  of  one  million  dollars,  with  interest  thereon  from  the 
first  day  of  November,  1905,  and  upon  their  second  cause 
of  action,  in  the  sum  of  one  million  dollars,  with  interest 
thereon  from  the  first  day  of  November,  11)05,  together 
with  the  costs  and  disbursements  of  this  action. 

Dated  New  York,  February  25,  1907. 

Dus  I'ASSos  Bros. 

and 
Thilbin^  Beekman  &  Menken^ 
Attorneys  for  Plaintiffs, 

Office  &  Post  Office  Address, 
No.  20  Broad  Street, 

Borough  of  Manhattan, 
City  of  New  York. 
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Exhibit    ''B/' 

Before — Morgan  J.  O'Brien, 

James  S.  Clarkson  and 
N.  Wetmorb  Halsey, 

Arbitrator* 


Walston   H.   Brown  and  Herbert 
P.  Brown, 

Plaintiffs, 

AGAINST 

Western    Pacific    Railway 
Company, 

Defendant. 


Now  comes  the  defendant  above-named,  by  Byrne  & 
Cntcheon,  its  attorneys,  and  answering  the  complaint 
of  the  plaintiff  above-named,  shows  to  the  Court: 

For  answer  to  the  first  alleged  cause  of  action 
in  the  said  complaint  contained: 

I. 

1.  Defendant  admits  that  plaintiffs  were  at  the  times 
mentioned  in  the  complaint  and  still  are  co-partners  en- 
gaged in  business  in  the  City  of  New  York  under  the 
firm  name  and  style  of  "Walston  H.  Brown  &  Brothers," 
but  defendant  denies  that  it  has  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  whether  plain- 
tiffs are  residents,  or  either  of  them  is  a  resident,  of  the 
State  of  New  York,  or  as  to  the  exact  nature  of  the  busi- 
ness carried  on  by  plaintiffs  or  either  of  them. 
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2.  Defendant  admits  that  it  is  a  corporation  created, 
organized  and  existing  under  and  pursuant  to  the  laws 
of  the  State  of  California,  having  the  powers  stated  in 
paragraph  Second  of  said  complaint,  which  are  provided 
for  in  its  Articles  of  Incorporation. 

3.  Defendant  denies  that,  at  any  time  or  place  what- 
soever, defendant  entered  into  an  agreement  with  the 
])laintitfs  of  the  terms,  substance  or  effect  state<l  in  para- 
grai)h  Third  of  the  comi)laint  or  of  any  terms,  substance 
or  effect,  an<l  defen<lant  denies  that  it  did  at  any  time 
or  ])lace  enter  into  any  agreement  whatsoever  with  the 
plaintiffs  or  either  (►f  them,  and  defendant  alleges  that 
it  has  never  at  any  time  given  to,  or  c(mferre<l  upon,  any 
person  or  body  any  authoritj'  whatsoever  to  enter  into 
any  agreement  with  anyone  of  fhe  terms,  substance  or 
effect  of  the  pretended  agreement  allegcsl  in  said  para- 
graphs of  the  comjjlaint  or  to  enter  into  any  agn^'uieut 
whatsoever  Avith  fhe  idaintiffs  or  either  of  them. 

4.  Dcfcndanf  denies  that  in  consideraticm  of  th(^  ser- 
vices dcscrilxKl  in  said  ]»aragraph  Tliinl  of  sai<l  com- 
jdainf  fo  be  rendered  to  <lefendant  by  ]daintiffs,  or  in 
consideration  of  any  other  matter  or  thing,  <lefen<lant 
promised  or  agree<l  to  pay  to  plaintiffs  or  either  of  them 
a  .sum  of  mon<'y  e<|uivalent  to  five  per  centum  (5%) 
of  the  cost  of  the  construction  of  any  line  of  railroad 
of  defeiwlant,  exclusive  uf  the  cosf  of  its  terminals,  or 
any  other  sum  of  money  whatsoever. 

5.  Defendant  denies  that,  at  any  time  or  place  what- 
soever, plaintiffs,  whether  in  pursuance  or  fulfillment  of 
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any  contract  or  otherwise,  rendered  to  defendant  the  ser- 
vices mentioned  in  any  contract  or  in  said  complaint  or 
any  services  whatsoever,  and  defendant  denies  that  phiin- 
tiff  performed  all  of  the  conditions  of  any  contract  with 
the  defendant  by  them  to  be  performed,  and  denies  that 
for  any  period  whatever  plaintiffs  were  constantly  in  con- 
sultation with  the  defendant,  its  officers  or  agents,  and 
likewise,  that  the  plaintiffs  were  engaged  or  took  any 
part  in  the  prei)aration  of,  or  in  advising  or  consult- 
ing with  reference  to,  the  form  of  any  mortgage  to  be 
executed  by  defendant  or  in  the  preparation  or  securing  of 
traffic  or  other  agreements  with  other  railroads  for  any 
purpose  Avhatsoever  or  of  agreements  for  the  purchase  of 
any  junior  securities  of  the  defendant.  Defendant  de- 
nies that  plaintiffs  found  or  procured  purchasers  for  any 
of  its  first  mortgage  bonds  amounting  to  Fifty  million 
dollars  (|50,000,000),  par  value,  at  a  price  and  upou 
terms  satisfactory  to  defen<lant,  or  at  any, price  or  upou 
any  terms,  whether  at  the  City  of  New  York  or 
elsewhere,  and  denies  that  the  def('n<lant  acceptetl  any 
offer  of  any  purchasers  procured  by  plaintiffs,  and  de- 
nies that  in  j)ursuance  of  any  such  offer  defendant,  at  any 
time  or  place,  execute<l,  acknowledged  or  <lelivere<l  its 
mortgage  to  the  Bowling  Green  Trust  ('ompany,  as  Trus- 
tee, bearing  date  September  1,  1003,  to  secure  the  issue 
of  Fifty  million  dollars  (|5(),000,000)  of  its  First  Mort- 
gage Five  Per  Cent.  Thirty-Year  Gold  Bonds  or  any 
mortgage  whatsoever,  and  denies  that  in  pursuance  of 
any  such  offer  defendant  execute<l,  issued  or  negotiated, 
whether  in  the  City  of  New  York  or  elsewhere,  any  of 
the  bonds  provided  for  in  any  such  mortgage.  Defend- 
ant admits  that  on  or  about  the  23d  day  of  June,  1905, 
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it  did  execute,  acknowledge  and  deliver  to  the  Bowling 
Green  Trust  Company,  as  Trustee  thereunder,  a  certain 
mortgage  bearing  date  September  1,  1903,  to  secure  an 
issue  of  Fifty  million  dollars  (150,000,000),  face  value, 
of  its  First  Mortgage  Five  Per  Cent.  Thirty- Year  Gold 
H<m<ls  ami  that  it  <li(l  execute,  issue  and  sell  in  the  (Jity 
uf  New  York  certain  of  the  bonds  provided  for  in  said 
mortgage  and  that  said  bonds  provide  by  their  terms 
tlint  the  princii)al  thereof  shall  be  payable  at  an  oiHce 
<;r  agency  of  the  Kailway  Company  in  the  City  of  New 
Y<»rk  and  tliat  llie  interest  coupons  appertaining  thereto 
sliall  be  payabh'  at  such  office  or  agency  or  at  the  office 
of  th<'  Kailway  Company  in  the  City  of  San  Francisco, 
California,  and  likewise  admits  that  said  Bowling  Grtnm 
Trust  Company  is  a  corporation  organizcnl  and  existing 
rjider  an<l  by  virtue  of  the  laws  of  the  State  of  New 
York,  but  defendant  expressly  denies  that  it  now  keeps 
«.r  ever  lias  kept  any  office  in  Ihe  City  or  Stjite  of  New 
V«»rk,  and  dcfcmlant  alleges  that  in  an<l  by  its  siiid 
First  Mortgage  it  is  ]»rovided  that,  until  after  Sep- 
ti'iiiber  1,  IIMIS^  or  the  jnior  comidetion  an«l  ('(juip- 
ment  of  its  line  of  railwa}',  the  agent  of  the  Kailway 
Company  in  the  City  of  New  York  for  the  payment  of 
interest  upon  its  said  bonds  shall  be  said  Bowling  GrcH'u 
'I'rust  Con>i)any,  ami  <lefendant  alleges  that  the  only 
agen<y  at  any  tim<'  heretof<M'e  maintaine<I  by  defendant 
in  the  City  of  New  Voik  has  been  for  the  i>ayment  of 
interest  upon  its  sai<l  bonds  and  that  the  office  of  said 
Bowling  Gieen  Trust  ('(uupany  has  been  su<li  agency.  I)e- 
fj'udant  admits  that  sai<l  mortgage  executed  by  it  as 
aforesaid  constitutes  an4l  ever  sinc<'  its  execution  has 
const itutnl  a  lien  ujjon  certain  shares  of  stock  in  cor- 


porations  existing  under  the  laws  of  the  State  of  Cali- 
fornia and  that  certificates  representing!;  said  shares  of 
stock,  or  some  of  them,  have  been  deli-vered  to  said  Bowl- 
ing Green  Trust  Company,  as  Trustee  under  said  mort- 
gage. Defendant  likewise  admits  that  said  mortgage 
likewise  constitutes  and  since  its  execution  has  consti- 
tuted a  lien,  among  other  things,  upon  all  of  the  line 
of  railroad  then  owned  or  thereafter  to  be  acMpiired  or 
constructed  by  defendant.  Defendant  denies  that  upon 
the  execution  of  said  mortgage  it  agrecHl  to  sell,  or  <li<l 
sell,  in  the  City  of  New  York  or  anywhere,  all  of  said 
bonds  to  purchasers  procured  by  plaintiffs,  and  denies 
that  any  sale  of  said  bonds  was  etfectwl  through  the  ef- 
forts of  the  plaintiffs  and  that  purchasers  of  said  bonds 
were  procured  through  the  efforts  of  plaintiffs.  Defend- 
ant denies  that  it  has  any  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  any  allegation  made  or  con- 
tained or  as  to  any  matter  or  thing  set  forth  in  paragraph 
Fifth  of  said  complaint  other  than  such  thereof  as  are 
in  this  paragraph  of  the  answer  denied  or  admitted. 

6.  Defendant  admits  that  defendant  has  not  re- 
quested plaintiffs  to  render  any  services  in  connection 
with  the  construction  of  its  line  of  railroad  or  any  serv- 
ices whatever  and  that  it  has  not  given  plaintiffs  any 
opportunity  so  to  render  to  it  any  such  or  any  services. 
Defendant  denies  that  it  has  any  knowledge  or  informa- 
tion suflflcient  to  form  a  belief  as  to  whether  plaintiffs 
at  all  times  or  at  any  time  have  been  ready  or  willing  to 
render  any  sendees  or  to  give  any  advice  to  the  defend- 
ant, or  as  to  what,  if  any,  senices  or  advice  plaintiffs 
Jjave  been  ready  and  willing  to  render  or  give.    Defend- 
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ant  denies  that  it  has  refused  to  allow  plaintiffs  to  render 
any  services  as  in  any  contraet  between  plaintiffs  and  de- 
fendant provided  an<I  (h'nit's  the  existence  of  any  con- 
tract between  phiintlffs  and  defendant.  Defendant  ad- 
mits that  it  has  refused  to  pay  plaintiff's  any  sum  of 
m«mey  wliatsoever,  whether  in  accordance  with  said  pre- 
ten<led  contract  or  otherwise.  Defendant  denies  that 
phiintilTs  liave  from  time  to  time  or  at  any  time  re(piested 
defenchmt  (o  alh>w  them  to  render  services  in  connec- 
tion with  the  construction  of  its  line  of  railroad,  but 
admits  that  about  August,  \\H)7>,  ])laintiff,  AValston  H. 
lirowu,  uolilicd  (h'fcnihnit  that  he  claimed  (hat  a  con- 
li'a«t  existed  l»el\veen  himself  and  defendant  for  tlie  per- 
formance of  certain  services  by  him  for  defendant  an<l 
likewise  <  laimed  that  he,  tlie  said  plaintiff"  Walston  11. 
IJrown,  was  entitled  to  be  j;iven  and  to  be  permitted  to 
jM'rform  ;i  contract  for  the  building  of  its  said  line  of  rail- 
way, and  defendant  alleges  that  defendant  thereupon 
promptly  notiti(Ml  said  Walston  II.  Krown  that  no  such 
contract  existed  t»r  had  ever  been  made,  and  that  de- 
fendant sliould  and  did  refuse  to  i)ay  said  ^Valston  II. 
lirown  or  anyone  for  any  services  of  the  charact<'r  of  the 
preten<Ie<l  services  in  the  comi>laint  alleged  to  have  been 
p<'rforme<l  by  jilaiMtilTs.  Defendant  denies  that  it  has 
any  knowledge  or  infornuition  sullicient  to  form  a  1h'- 
lief  as  to  whether  plaintiffs  are  ready  or  willing  or  <le- 
siroiis  of  completing  said  i)reten(h'd  coidract  alleged  to 
Ik'  set  forth  in  the  complaint,  whether  in  accordance 
with  the  alh'ged  ]»i'ovisions  thereof,  as  s(>  set  forth,  or 
otherwise,  or  to  furnish  all  or  any  of  the  a<lditionaI  work, 
labor  <»r  services  rcipiired  of  them  by  or  in  accordance 
with  the  alleged  terms  of  such  pretended  eoiitract. 
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7.  Defendant  admits  that  it  has  entered  into  certain 
contracts  with  E.  B.  &  A.  L.  Stone  to  construct  and  pre- 
pare for  the  laying  of  rails  that  portion  of  the  road-bed 
of  its  projected  line  of  railway  extending  from  Twent^^- 
flfth  Avenue,  in  the  City  of  Oaklan<l,  California,  to  Oro- 
ville,  in  said  State,  including  grading,  tunneling,  mas- 
onr}^,  bridges,  trestles,  embankments  and  culverts,  and 
that  it  has  entered  into  certain  other  contracts  Avith  the 
Utah  Construction  Company  for  tJie  construction  of  the 
roadbed  of  the  remainder  of  its  said  projected  line  of 
railwaj^,  including  the  same  items  of  construction,  ex- 
cept that  part  of  said  line  extending  from  the  easterly 
boundary  line  of  the  State  of  California  to  Silver  Zone 
Pass,  in  the  State  of  Utah,  being  about  one  hundred  and 
ten  (110)  miles  westerly  of  Salt  Lake  City.  Defendant 
denies  that  it  has  let  any  contract  for  the  construction 
of  said  last-mentioned  portion  of  its  projected  line  of 
railroad.  Defendant  denies  that  the  aggregate  amount 
by  it  to  be  paid  under  such  contracts  above  mentioned  is 
the  sum  of  Forty  million  dollars  (|40,000,000)  or  there- 
abouts and  alleges  that  the  sums  so  to  be  i)aid  amount 
in  the  aggregate  to  less  than  the  sum  of  Thirteen  million 
dollars  (|13,000,000).  Defendant  admits  that  said  E. 
B.  &  A.  L.  Stone  and  said  Utah  C<mstructi<m  Company 
are  now  engaged  in  the  actual  performance  of  said  con- 
tracts. Defendant  admits  that  it  did  not  consult  with 
plaintiffs  in  respect  of  the  execution  of  said  contracts 
or  any  of  them  or  with  reference  to  an^-  of  the  provisions 
of  the  same,  or  as  to  the  form  and  sufficiency  of  said  con- 
tracts, or  any  of  them,  and  admits  that  heretofore  and 
sometime  during  the  summer  or  fall  of  1905  defendant 
notified  said  Walston  H.  Brown  that  it  did  not  intend 
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to  permit  said  Walston  H.  Brown  to  construct  or  su- 
pervise the  construction  of  said  line  of  railroad.  De- 
fendant denies  that  it  has  repudiated  any  contract,  but 
admits  that  it  lias  refused  to  pay  the  i)laintitfs  an^-  sum  of 
money  whatsoever,  altliuu^h  plaintitfs  liave  demanded  the 
payment  to  Ihem  by  <lefendant  (►f  tlie  sum  of  One  million 
didiars  (|1,(HM),()(K)).  Defendant  denies  that  it  has  any 
knowledjuc  (»r  infonnation  sufficient  to  form  a  belief  as 
to  whetlu'r  plaintills  have  at  all  times,  or  at  anj'^  time, 
br<'n  ready  or  williuf*  and  as  to  whether  they  still  are 
r«'a<ly  ov  willinj^  to  exercise  su]>ervision  of  the  construc- 
tion (d"  «h'f('ndant's  said  line  of  railroad,  or  to  carry  out 
all  or  any  of  the  alle<i:ed  ju-ovisions  of  said  pretended  C(m- 
tract.  Dc^fendant  expressh'  denies  that  the  plaintiffs  have 
been  dama<::ed  by  reas(m  of  unj  acts  or  things  set  out  in 
the  comjtlaint  or  any  act  or  acts  of  the  defendant  to 
the  extent  of  Ouo  million  d<dlars  (|1,0(M),000)  or  of  any 
other  sum,  and  defcn<lant  denies  that  it  promised  or 
agi-eed  to  ]>ay  to  the  plaintiffs  the  s'um  of  One  million 
(hdlars  (|;1,(KKMMM)|  or  any  other  s»im,  and  defendant 
dciiirs  that  said  sum  of  money  oi-  any  sum  whatsoever  is 
due  or  owing  from  it  to  the  plaintills.  Except  as  here- 
inabove s]M'(ihcally  denied  or  admitted,  defendant  de- 
nies ea<h  and  every  allegation,  matter  or  thing  set  forth 
in  i)aragraph  Seventh  of  tlie  complaint 

S.  Defen4lant  <lenies  that  it  has  any  knowledge  or  in- 
formation siinieieiit  to  form  a  belief  as  to  any  allegation, 
matter  or  thing  set  diit  in  the  statement  of  the  First 
Alleged  Cause  of  A<tion  c(Mitained  in  tlu*  <*omplaint  not 
hereinbefore  expressly  <lenied  or  adniitte<i. 
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II. 

For  a  first^  separate  and  complete  defense  to  said 
first  alleged  cause  of  action,  defendant  repeats  and 
re-alleges  each  and  every  allegation  and  statement 
contained  in  the  foregoing  paragraphs^  1  to  8,  of  this 
ansaver,  and  defendant  upon  information  and  belief 
further  alleges : 

9.  That  neither  any  agreement  between  the  plaintiffs 
and  defendant  such  as  tlie  plaintiffs  in  their  complaint 
allege  to  have  been  made,  nor  any  agreement  between 
]>laintifts  and  defendant  with  reference  to  the  construc- 
tion of  defendant's  said  line  of  railway  or  the  execution 
or  negotiation  of  its  said  First  Mortgage  Bonds  or  Avith 
reference  to  any  subject  or  subjects  mentioned  in  the  com- 
l>laint,  nor  any  agreement  whatsoever  between  plaintiff's 
and  defendant,  was  ever  made  in  or  retluced  to  writing 
or  subscribed  by  either  of  the  parties  thereto  or  by  any 
agent  of  any  such  party,  and  that  no  note  or  memoran- 
dum in  Avriting  of  Kaid  agreement  Avas  ever  made  in  or 
reduced  to  Avriting  or  subscribed  by  either  of  the  parties 
thereto  or  by  any  agent  of  any  such  party,  and  that  if  any 
such  agreement  or  any  agreement  between  the  said  i)arties 
Avas  CA'er  made,  the  same  is  and  ahvays  has  bc^^n  void  un- 
der and  by  virtue  of  the  provisiims  of  Section  21  of  the 
Personal  Property  LaAV  of  the  State  of  New  York ;  and  de- 
fendant alleges  that,  if  any  such  agreement  or  any  agree- 
ment Avith  reference  to  the  performance  of  services  by 
plaintiff's  for  defendant  was  ever  made  between  plain- 
tiff's and  defendant,  the  same  was  negotiated  and  made 
in  the  State  of  Ncav  York  and  provided,  among  other 
things,  as  a  necessary  and  integral  part  thereof,  for  a 
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continuing  service  to  be  performed  by  plaintiffs,  a  part 
Avhereof  was  l»y  the  terms  of  such  aj:;reemeut,  if  any 
such  agreement  was  ever  maile,  to  be  performed  after 
the  exi)ira(ion  of  one  year  from  tlie  date  of  the  umking 
of  such  agreement. 

III. 

Foil  A  SKCONl).  SKPAUATE  AND  COMPI.ETE  DKKENSE  TO 
SA1I>  FIRST  AM.ECKI)  CAISi;  OF  A<TIO.\',  DEFENDANT  UEDEATS 
AND  HE-AI,l,E(;i:s  EACH  AND  EVERY  ALEECJATION  AND  STATE- 
MENT CONTAINEI*  IN  I'lIE  FOREIJOINC!  I'ARA(;i{Al'IIS,  1  TO  9, 
OF  THIS  ANSWElt.  AND  DEFENDANT  II'ON  INFORMATION  AND 
I'.EEIEF    FIRTHER    Al-LEOES: 

H).  Thai  hci'cloforc,  in  the  iiioiilli  of  December,  1004, 
an. I  Ihereaflei-,  prior  to  the  making  of  the  contract  be- 
tween (h'fen<lant  an<l  certain  bankers,  wliicli  is  herein- 
after in  this  |)aragraph  referred  to,  i)hiintiirs  admitted 
and  <h'(lared  that  no  contract  existed  between  the  i)hiin- 
titls  :ui<l  ih'feiKhint  with  reference  to  the  construction  of 
Hefernhint's  said  line  of  railway  or  the  formulation  or 
execniioii  of  its  said  I'ii'st  Mortgage  Uoiids  or  the  mort- 
gage secuiing  the  same  or  the  negotiation  of  any  (d"  said 
bonds  oj-  with  rcd'ereiice  to  anything  connected  with  any 
of  said  matters,  and  that  defendant  was  not  under  any 
obligation  to  coni|)ensate  i)lainlins  for  any  labor  or  time 
Ity  them  dev(»tcd  to  any  of  said  matters;  and  <h'fen<lant 
alleges  that  |dainlills  made  such  a<lmissions  and  dei  lara- 
lions  with  full  kn(»wl<'<lge  that  <lefen<lant  was  then  nego- 
tiating with  certain  tirms  of  bankers  in  the  City  of  New 
York  for  the  |Mii-chase  by  or  through  said  hankers  of  I'Mrst 
,Mortgag<*  Itonds  to  be  issue(l  Ity  defendant,  aixl  that,  if 
defendant   should  make  a  colli ra<t   for  the  sale  of  said 


bonds  to  a  syndicate  through  said  bankers,  defendant 
wouhi  be  obliged  to  pay  said  bankers  a  very  large  sum 
of  money  for  their  services  in  making  or  negotiating  such 
sale,  and  that  plaintiffs'  admissions  and  declarations 
aforesaid  would  constitute  an  inducement  to  defendant 
to  conclude  said  negotiations  and  to  make  such  contract 
with  saivl  bankers;  that  thereafter  defendant  did  con- 
clude said  negotiations  and  did  enter  into  an  agreement 
with  said  bankers,  whereb}^  said  bankers  agreed  to  use 
their  best  endeavors  to  form  a  syndicate  satisfactory  to 
the  defendant  which  should  purchase  the  First  Mortgage 
Bonds  thereafter  to  be  issued  by  defendant,  and  de- 
fendant agreed  to  pay  to  said  bankers  a  certain  per- 
centage of  the  face  amount  of  the  bonds  so  purchased 
(being  a  very  large  sum  of  money),  and  said  bankers 
thereafter  did  form  a  syndicate  that  was  approved  by  de- 
fendant, and  defendant  did  sell  unto  the  syndicate  so 
formed  forty-nine  million  five  hundred  thousand  dollars 
(149,500,000),  face  value,  of  its  said  bonds,  and  in  con- 
sideration of  the  services  of  said  bankers  did  pay  unto 
said  bankers  a  very  large  sum  of  money  for  their  services 
in  forming  said  syndicate  and  procuring  the  purchase  of 
said  bonds;  that  in  the  making  of  said  contract  and  the 
sale  of  said  bonds  and  the  payment  of  such  moneys  to 
said  bankers  defendant  relied,  among  other  things,  upon 
said  admissions  and  declarations  of  plaintiffs;  and  de- 
fendant expressly  alleges  and  avers  that  plaintiffs  are 
estopped  and  concluded  now  or  at  an}'  time  hereafter  to 
claim  that  defendant  is  under  obligation  to  pa}'  unto 
plaintiffs  any  sum  of  money  whatsoever  under  or  in  con- 
nection with  any  agreement  with  reference  to  the  con- 
struction of  defendant's  said  line  of  railway  or  the  for- 
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mulation  or  execution  of  its  said  First  Mortgage  Bonds 
or  the  mortgage  securing  the  same  or  the  negotiation  of 
any  of  said  l)onds  or  witli  reference  to  anything  con- 
nected with  any  of  said  matters,  or  to  paj'  unto  the 
plaintiffs  an}-  sum  of  money  whatsoever  on  account  of 
any  labor  performed  or  time  expended  by  plaintiffs  in 
connection  with  any  such  matter  or  nmtters. 

IV. 

For  answer  to  thk  second  alleged  cause  of  action 
in  said  complaint  contained. 

11.  Defendant  denies  that  at  any  time  or  during  any 
period,  at  the  City  of  New  York,  or  at  any  place,  plain- 
tiffs rendered  to  the  defendant  or  to  its  officers  or  agents 
at  its  or  their  instance  or  request  the  services  set  forth 
in  paragraph  Eighth  of  the  complaint,  or  any  services 
whatsoever;  and  defendant  denies  that  it  ever  required  or 
requested  plaintiffs  to  render  the  services  set  forth  in 
paragraph  Eighth  of  the  complaint  or  any  services  what- 
soever. 

12.  Defendant  denies  that  at  the  City  of  New  York,  or 
at  any  other  i)hice,  it  acc<'])ted  any  offer  of  pur(hasei*8  of 
any  of  its  First  Mortgage  I'onds  procurwl  by  plaintiffs 
or  sold  any  of  said  bonds  to  purchasers  procure<l  by  plain- 
tiffs and  denies  that  it  execut(^l  its  said  First  Mortgage 
at  any  time  or  ]>\iH('  in  ])ursnan<'('  of  any  offer  ])rocured 
by  plaintiffs. 

Defendant  admits  that  (m  or  about  the  23d  day  of 
June,  100."),  it  di<l  execute,  acknowh'dge  and  deliver  to  the 
liowling  (Ireen  Trust  Company,  as  Trustee  thereunder, 
a  certain  mortgage  bearing  date  Septend)er  1,  1903,  to 
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secure  an  issue  of  Fifty  million  dollars  (|50,000,000), 
face  value,  of  its  First  Mortgage  Five  Per  Cent.  Thirty- 
Year  Gold  Bonds  and  that  it  did  execute,  issue  and  sell 
in  the  City  of  New  York  certain  of  the  bonds  provided  for 
in  said  jMortgage  and  that  said  bonds  provide  by  their 
terms  that  the  principal  thereof  shall  be  payable  at  an 
office  or  agency  of  the  Railway  Company  in  the  City  of 
New  York  and  that  the  interest  coupons  appertaining 
thereto  shall  be  payable  at  such  office  or  agency  or  at 
the  office  of  the  Railway  Company  in  the  City  of  San 
Francisco,  California,  and  likewise  admits  that  said 
Bowling  Green  Trust  Company  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  New  York,  but  defendant  expressly  denies  that  it  now 
keeps  or  ever  has  kept  any  office  in  the  City  or  State  of 
New  York,  and  defendant  alleges  that  in  and  by  its  said 
First  Mortgage  it  is  provided  that,  until  after  September 
1, 1908,  or  the  prior  completion  and  equipment  of  its  line 
of  railway,  the  agent  of  the  Railway  Company  in  the  City 
of  New  York  for  the  payment  of  interest  upon  its  said 
bonds  shall  be  said  Bowling  Green  Trust  Company,  and 
defendant  alleges  that  the  only  agency  at  any  time  hereto- 
fore maintained  by  defendant  in  the  City  of  New  York 
has  been  for  the  payment  of  interest  upon  its  said  bonds 
and  that  the  office  of  said  Bowling  Green  Trust  Company 
has  been  such  agency.  Defendant  admits  that  said  mort- 
gage executed  by  it  as  aforesaid  constitutes,  and  ever  since 
its  execution  has  constituted,  a  lien  upon  certain  shares  of 
stock  in  corporations  existing  under  the  laws  of  the  State 
of  California  and  that  certificates  representing  said  shares 
of  stock,  or  some  of  them,  have  been  delivered  to  said 
Bowling  Green  Trust  Company,  as  Trustee  under  said 
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mortgage.  Defendant  likewise  admits  that  said  mort- 
gage likewise  constitutes,  and  since  its  execution 
has  constituted  a  lien,  among  other  things,  upon 
all  of  the  line  of  railroad  then  owned  or  thereafter  to  be 
acquired  or  constructed  by  defendant.  Defendant  denies: 
that  upon  the  execution  of  said  mortgage  it  agreed  to  sell, 
or  did  sell,  in  the  City  of  New  York  or  anywhere  all  of 
said  bonds  to  purchasers  procured  by  plaintiffs,  and  de- 
nies that  any  sale  of  said  bonds  was  effected  through  the 
efforts  of  tlie  plaintiff's  or  that  purchasers  of  said  bonds 
were  procured  through  the  ett'orts  of  plaintiffs.  Defend- 
ant denies  that  it  has  any  knowledge  or  information  suflQ- 
cient  to  form  a  belief  as  to  any  allegation  nmde  or  con- 
tained or  as  to  any  matter  or  thing  set  forth  in  paragraph 
Xintli  of  said  complaint  other  than  such  thereof  as  are  in 
tliis  i)aiagrai)h  of  the  answer  denied  or  admitted. 

I.*].  Defendant  admits  that  defendant  has  not  called 
u\um  iilaintill's  for,  or  given  plaintiffs  any  opportunity 
to  rend(M'  it  any  services  in  connection  with  the  construc- 
tion of  its  line  of  railroad,  and  that  it  has  wholly  refused 
to  i)ay  i)Iaintiffs  any  commissions  or  compensation  for 
any  matter  connected  therewith;  but  defendant  denies 
that  any  sueh  coniniissions  have  been  or  any  such  com- 
pensation has  Ikh'U  at  any  time  due  or  owing  to  plaintiffs 
for  any  services  rendered  by  them  to  the  defendant,  or 
otherwise;  and  defendant  likewise  denies  that  plaintiffs 
IiMve  siitfered  any  loss  or  damage  whether  in  the  sum  of 
One  million  <lollars  ( .^1,0(M),()0(I )  or  any  other  sum  by 
reason  <(f  such  refnsal  ui)on  the  part  of  defendant  or 
by  reason  of  any  other  a<t  or  acts  of  the  defendant. 

1  1.  D<*fendant  denies  that  any  services  rendered  by 
defendant  to  the  plaintiffs,  if  any  such  ever  were  reu- 
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sum  of  One  million  dollars  (|1, 000,000)  and  defendant 
denies  that  said  sum  of  One  million  dollars  (|1,000,000), 
or  any  other  sum,  has  ever  become  due  and  payable  by 
defendant  to  the  plaintiffs  whether  before  any  day  of 
January,  1906,  or  at  any  other  time. 

15.  Defendant  admits  that  it  has  not  paid  the  sum 
of  One  million  dollars  (|1,000,000),  or  any  part  of  said 
sum,  to  the  plaintiffs,  and  admits  that  the  payment 
thereof  has  been  demanded. 

16.  Defendant  denies  that  it  has  any  knowledge  or 
informaton  sufficient  to  form  a  belief  as  to  any  allegation, 
matter  or  thing  set  out  in  the  statement  of  said  second 
alleged  cause  of  action  not  hereinbefore  expressly  denied 
or  admitted. 

V. 

For  a  first^  separate  and  complete  defense  to  said 

SECOND  alleged  CAUSE  OF  ACTION^,  DEFENDANT  REPEATS 
AND  RE- ALLEGES  EACH  AND  EVERY  ALLEGATION  AND  STATE- 
MENT CONTAINED  IN  THE  FOREGOING  PARAGRAPHS,  11  TO 
16,  INCLUSIVE,  OF  THIS  ANSWER,  AND  DEFENDANT,  UPON  IN- 
FORMATION AND  BELIEF,  FURTHER  ALLEGES  : 

17.  That,  if  any  request  or  requirement  was  ever  made 
of  plaintiffs  b}^  defendant  sucli  as  plaintiff's  in  their  com- 
plaint allege  to  have  been  made  or  that  plaintiffs  per- 
form any  services  of  any  description  whatsoever  for  de- 
fendant, or  if  any  agreement  with  reference  to  any  such 
services  was  ever  made  between  plaintiffs  and  defendant, 
such  request  was  made  or  such  agreement  was  entered 
into  in  the  State  of  New  York,  and  in  that  case  the  same, 
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among  other  things,  contemplated  and  provided  for  a 
continuing  sersice  to  be  performed  by  plaintiffs,  a  part 
whereof  was  by  the  terms  of  such  request  or  agreement, 
if  any  such  request  or  agreement  was  ever  made,  to  be 
performed  after  the  expiration  of  one  year  from  the  date 
of  the  making  of  such  agreement,  and  neither  any  request 
by  defendant  of  the  plaintiifs  nor  any  agreement  between 
plaintiffs  and  defendant  with  reference  to  any  such  serv- 
ice or  an}'  services  whatsoever  was  ever  made  in  or  re- 
duced to  writing  or  subscribed  by  either  of  the  parties 
lliereto  or  by  any  agent  of  any  such  party,  and  no  note 
or  memorandum  in  writing  of  any  such  request  or  agree- 
ment was  ever  made  or  subscribed  by  either  of  the  parties 
thereto  or  by  any  agent  of  any  such  party,  and  if  any 
such  request  or  agreement  ever  was  nuide,  the  same  is 
and  always  has  been  void  and  of  no  effect  by  virtue  of 
the  provisions  of  Section  21  of  the  Personal  Property 
Law  of  the  State  of  New  York. 

VI. 

For  a  second^  separate  and  complete  defense  to 
said  second  aij.ecjed  cal'se  of  action.  defendant  ue- 

PEATS  AND  RE-ALLE(;ES  EACH  AND  EVERY  ALLEGATION  AND 
STATEMENT  CONTAINED  IN  THE  F()RE(;OIN(J  PARAGRAPHS,  11 
TO  17,  OF  THIS  ANSWER,  AM)  DEFENDANT,  L'PON  INFORMA- 
TION AND  I'.ELIKF.  FIRTHER  ALLI-XJES: 

18.  That  heretofore,  in  the  month  of  December,  1904, 
and  thereafter,  prior  to  the  making  of  the  contract  be- 
tween def<'ndant  sind  certain  bankers,  which  is  hereinaf- 
ter in  this  paragraph  referr<Ml  to,  plaintiffs  admitted  and 
declared  that  no  contract  existed  between  the  plaintiffs 
and  defendant  with  refer(?nce  to  the  construction  of  de- 
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fendant's  said  line  of  railway  or  the  formulation  or  exe- 
cution of  its  said  First  Mortgage  Bonds  or  the  mort- 
gage securing  the  same  or  the  negotiation  of  any  of  said 
bonds,  or  with  reference  to  anything  connected  with  any 
of  said  nmtters,  and  that  defendant  was  not  under  any 
obligation  to  compensate  plaintiffs  for  any  labor  or  time 
by  them  devoted  to  any  of  said  matters;  and  defendant 
alleges  that  plaintiffs  made  such  admissi(ms  and  declara- 
tions with  full  knowledge  that  defendant  was  then  ne- 
gotiating Avith  certain  firms  of  bankers  in  the  City  of  New 
York  for  the  purchase  by  or  through  said  bankers  of 
First  Mortgage  Bonds  to  be  issued  by  defendant,  and 
that,  if  defendant  should  make  a  contract  for  the  sale 
of  said  bonds  to  a  syndicate  through  said  bankers,  de- 
fendant would  be  obliged  to  pay  said  bankers  a  very 
large  sum  of  money  for  their  services  in  making  or  ne- 
gotiating such  sale,  and  that  plaintiffs'  admissions  and 
declarations  aforesaid  would  constitute  an  inducement 
to  defendant  to  conclude  said  negotiations  and  to  make 
such  contract  with  said  bankers;  that  thereafter  de- 
fendant did  conclude  said  negotiations  and  did  enter 
into  an  agreement  with  said  bankers,  whereby  said  bank- 
ers agreed  to  use  their  best  endeavors  to  form  a  syndi- 
cate satisfactory  to  the  defendant  which  should  pur- 
chase the  First  Mortgage  Bonds  thereafter  to  be  is- 
sued b}^  defendant,  and  defendant  agreed  to  pay  to  said 
bankers  a  certain  percentage  of  the  face  amount  of 
the  bonds  so  purchased  (being  a  very  large  sum  of 
money),  and  said  bankers  thereafter  did  form  a  syndi- 
cate that  was  approved  by  defendant,  and  defendant  did 
sell  unto  the  syndicate  so  formed  forty-nine  million  five 
hundred  thousand  dollars  (|49,500,000),  face  value,  of 
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its  said  bonds,  aud  in  consideration  of  tlie  services  of 
said  bankers  did  pay  unto  said  banlcers  a  \ery  large 
sum  of  money  for  their  services  in  forming  said  syndi- 
cate and  procuring  tlie  purcliase  of  said  bonds;  that  in 
tlie  making  of  said  contract  and  tlie  sale  of  said  bonds 
and  the  payment  of  such  moneys  to  said  bankers  de- 
fendant relied,  among  other  things,  upon  said  admis- 
sions and  declarations  of  plaiutitt's;  and  defendant  ex- 
pressly alleges  and  avers  that  plaintiffs  are  estopped 
and  conehnled  now  or  at  any  time  hereafter  to  claim 
that  defen<lant  is  under  obligation  to  pay  unto  plaintiffs 
any  sum  of  money  whatsoever  uuder  or  in  connection 
with  any  agreement  Avith  reference  to  the  construction 
of  defendant's  said  line  of  railway'  or  the  formulation 
or  exe(uti(m  of  its  said  First  ^lortgage  lionds  or  the 
mortgage  securing  the  same  or  the  negotiation  of  any 
of  said  bonds  or  with  reference  to  anything  connected 
witli  any  of  sai<l  matters,  or  to  pay  unto  the  plaintiffs 
any  siini  of  money  whatsoever  (m  acccmnt  of  any  labor 
jM'rformc  1  or  time  expended  hy  ])laintitt"s  in  connection 
witl)  any  such  matter  or  matters. 

Whercfoic,  defendant  demands  judgment  that  the 
jdaintiffs  take  notliing  by  this  proceeding  and  that  it 
may  be  lience  dismissed  with  its  costs  therein  unjustly 
sustaiue<l. 

nVKNi:   &   CUTCIIKOX. 

Attorneys  for  Defendant, 

Otiice  &  Post  Office  A(hlress, 
24   r.road   Street, 

IJorough  of  ManliaKan, 
New  York  (Mty. 
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New  York,  February  25,  1907. 
Western  Pacific  Railway  Company, 

San  Francisco,  California. 

Dear  Sirs: 

In  consideration  of  your  Company's  entering  into  an 
agreement  for  the  arbitration  of  a  certain  controversy 
pending  between  your  Company  and  ourselves,  in  ac- 
cordance with  an  agreement  for  submission  thereof  dated 
Feb'y  25th,  1907,  whereby  said  controversy  is  submitted 
to  the  judgment  and  determination  of  jNlorgan  J.  O'Brien, 
James  S.  Clarkson  and  N.  Wetmore  Halsey,  we  hereby 
agree  that  we  will  not  cause  or  procure  any  part  of  a 
certain  fund  arising  from  the  sale  of  First  Mortgage 
Bonds  of  the  Western  Pacific  Railway  Company  and 
now  held  by  various  bankers  and  depositaries  as  pro- 
vided in  the  First  Mortgage  of  said  Western  Pacific 
Railway  Company,  or  any  securities  held  as  collateral  by 
the  Trustee  under  said  mortgage,  to  be  attached  or  other- 
wise impounded  or  levied  upon  by  any  legal  process  on 
account  of  the  claim  made  by  us  and  submitted  to  arbi- 
tration as  above  stated. 

Yours  very  truly, 

(Sgd.)     Walston  H.  Brown. 
Herbert  P.  Brown. 
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